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DETAILED ACTION 

Election/Restrictions 

1 . This application contains Claims 7-9 drawn to an invention nonelected without 
traverse in the reply filed September 12, 2005. A complete reply to the present rejection 
must include cancellation of nonelected claims or other appropriate action (37 

CFR 1.144) See MPEP § 821.01. 

2. Claims 2-4 and 6 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b) as being drawn to a nonelected species, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on September 12, 
2005. 

Drawings 

3. The drawings are objected to because reference number 15 is not clearly 
indicated, and reference numbers 14 and 20 in Fig. 1, and 18, 20, and 29, in Fig. 2, lack 
lead lines. In addition, please see the enclosed Form PTO-948. Corrected drawing 
sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office action to 
avoid abandonment of the application. Any amended replacement drawing sheet should 
include all of the figures appearing on the immediate prior version of the sheet, even if 
only one figure is being amended. The figure or figure number of an amended drawing 
should not be labeled as "amended." If a drawing figure is to be canceled, the 
appropriate figure must be removed from the replacement sheet, and where necessary, 
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the remaining figures must be renumbered and appropriate changes made to the brief 
description of the several views of the drawings for consistency. Additional replacement 
sheets may be necessary to show the renumbering of the remaining figures. Each 
drawing sheet submitted after the filing date of an application must be labeled in the top 
margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1.121(d). If 
the changes are not accepted by the examiner, the applicant will be notified and 
informed of any required corrective action in the next Office action. The objection to the 
drawings will not be held in abeyance. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claim 1 is rejected under 35 U.S.C. 102(b) as being anticipated by U.S. Patent 
No. 5,816,804 to Fischer. 

6. For Claim 1 , Fischer '804 teaches an applicator for treating mouth pain (see 
syringe 10, Figs. 4-5 and col. 4, lines 22-24). The applicator of Fischer '804 includes a 
generally cylindrical container having a fluid reservoir therein (see col. 4, lines 31-33). A 
dispensing orifice is at one end of the container in fluid communication with the reservoir 
(see outlet orifice 48 of delivery tip 14, Figs. 3-5, col. 4, lines 44-47 and col. 5, lines 56- 
59). A plurality of soft bristles protrude outwardly from the orifice acting as a partial 
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closure for the orifice (see bristles 50 of Figs. 2A-3 and col. 6, lines 1-9 and 27-30). The 
bristles act as an applicator for fluid in the reservoir (see col. 6, lines 15-19). A means 
is included for forcing fluid from the reservoir to the bristles (plunger 22, Figs. 4 and 5, 
and col. 4, lines 44-50). Fischer '804 teaches a composition contained in the reservoir 
(col. 4, lines 33-38). The composition is capable of treating mouth pain (col. 4, lines 33- 
38 and col. 7, line 57 to col. 8 line 2). Note that treating mouth pain may be 
accomplished through application of sealing agents, antimicrobial agents, making 
impressions, and the like. 



Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

9. Claim 5 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 



Patent No. 5,816,804 to Fischer in view of U.S. Patent No. 2,193,489 to Nevin. 
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10. For Claim 5, Fischer '804 teaches all the limitations of Claim 1 , as described 
above in paragraph 6. Fischer '804 also shows the means for forcing fluid from the 
reservoir being a piston (see plunger head 26, Figs. 4 and 5, and col. 4, lines 44-52). 
The piston is disposed at the opposite end of the container from the orifice (Figs. 4 and 
5). A piston rod is connected to the piston and directed away from the reservoir 
(plunger head 26 and plunger 22, Figs. 4 and 5, and col. 4, lines 44-52). A cylinder is 
located at the end of the container opposite to the bristles (plunger 22 and circular 
flange 24, Figs. 4 and 5 and col. 4, lines 45-52). Fischer does not expressly teach the 
cylinder being rotatable. However, it is well known to rotate the cylinder of a syringe to 
cause movement of the piston rod and piston towards the reservoir to force fluid 
therefrom; most syringes in use today have a cylinder which is capable of being rotated 
to force out fluid, whether or not screw threads or the like are present. Nevin confirms 
this and teaches a syringe having a cylinder which is expressly rotatable to cause 
movement of the piston rod and piston towards the reservoir to force fluid therefrom 
(knurled portion 23, plunger rod, and plunger 4, Figs. 3 and 4 and page 2, right column, 
lines 24-50). The syringe of Nevin is suitable for mixing and dispensing a liquid (page 2, 
left and right columns). It would have been obvious to one of ordinary skill in the art to 
modify the device of Fischer to include a cylinder which is rotatable to force out fluid, as 
taught by Nevin, for mixing and dispensing a liquid. 
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Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. U.S. Patent Nos. 576,898 to Santee and 590,405 to Sieghortner 
show shaving brushes which use a screw mechanism to force a liquid through the 
bristles. U.S. Patent No. 3,499,686 to Landen et al. teaches a brush with a smooth 
central passage for applying a pomade. U.S. Patent No. 4,486,109 to Rosofsky 
teaches a toothbrush which may be used to apply a topical anesthetic. U.S. Patent 
Nos. 4,997,371 , 5,269,684, and 6,450,810 to Fischer and 6,390,817 to Jensen show 
syringe-type dental agent applicators with bristles at the tip. U.S. Patent No. 5,393,153 
to Bouthillier et al. shows a toothbrush with a fluid dispensing reservoir. U.S. Patent No. 
5,829,976 to Green teaches a dental brush with a flow-through fibrous tip for applying a 
topical anesthetic. U.S. Patent No. 5,843,042 to Ren shows a metered syringe for oral 
medicine with a screw operated plunger. U.S. Patent No. 6,423,750 to Johnson shows 
a brush-tipped applicator with a reservoir for applying topical medications to cold sores 
and the like, which may include benzocaine, PEG, parabens, silica, etc. The remaining 
prior art references listed on the accompanying Form PTO-892 show the general state 
of the art. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Paula L. Craig whose telephone number is (571)272- 
5964. The examiner can normally be reached on 8:30AM-5:00PM M-F. 

1 3. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva, can be reached at (571)272-1 115. The fax phone 



Application/Control Number: 10/757,196 



Page 7 



Art Unit: 3761 

number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

14. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Paula L Craig 
Examiner 
Art Unit 3761 
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